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Price Waterhouse vs. Ann Hopkins: A Major Victory for 









Ann Hopkins, in 1982, decided to sue Price Waterhouse 
for allowing sexual stereotypes to play a "motivating,' 
part"(l) in the influential accounting firm's promotion 
procedure. 
The suit resulted in a Supreme Court decision 
May 1, 1989 which, contrary to the opinion of Price 
Waterhouse, marked an important victory for the increasing 
success of the civil rights movement, which has struggled in 
its battle against sexual, and racial, stereotypes and 
discrimination. (2) 
Ann Hopkins throughout her suit experienced the 
frustration of the long judicial procedure. The first step 
she took in 1982 was to file her complaint with the E.E.o.c. 
(The Equal Employment Opportunities Commission) (3), a 
necessary, but seemingly useless step. On January 17, 1983, 
Hopkins resigned from Price Waterhouse after she was told _, 
that she would not be considered for partnership the next 
I f 
year. After waiting six months for the E.E.o.c. to grant 
her the right to sue, half of her statute of limitations, 
the time before a crime can no longer be heard in a court of 
law, had expired. 
District of Columbia's Superior Court, under the local "D.C. 
Therefore, Hopkins decided to sue in the 
Civil Rights Act", partly as a backup so that the statute of 
limitations would not cut short her efforts to pursue Price 
Waterhouse, and partly as a last ditch resort if the Federal 
Court decided in the accounting firm's favor. After the six 
months wasted with the E.E.o.c., she sued under Title VII of 
the Civil Rights Act of 1964 in the Federal Court, however, 
Price Waterhouse succeeded in postponing the trial by 
claiming that Title VII does not apply to partnerships. A 
similar case, "Hishon vs. King & Spalding", which was then 
on its way to the Supreme Court, addressed the same issue of 
whether or not Title VII pertains to collective executive 
committies, such as partnerships. The Federal District 
Court decided that it did not; the Appeals Court affirmed. 
However, after twice appealing, Elizabeth Hishon, in the 
Supreme Court, finally overturned the previous rulings, six 
years after she had sued in 1978. The decision established 
that Title VII does, in fact, apply to partnerships (4) and 
therefore, Price Waterhouse could no longer claim exemption. 
Hopkins could finally begin her battle in the courts. 
Ann Hopkins entered into The D.C. Superior Court in 
1984 to explain her case to Judge Gerhard Gesell. The 
promotion procedure at Price Waterhouse operates as follows: 
A local office nominates one of its senior managers for 
partnership. This nomination, or evaluation, of the 
candidate is then sent to all the partners. These partners, 
in turn, can comment on the candidate in "long {or} short 
forms", depending on the amount of interaction the partner 
has with the candidate. The comments on the forms 
contribute directly to the decision making policy of the 
Admissions Committee, a part of the Policy Board for the 
firm. In Hopkins' case, although she had earned more money 
for the firm and contributed more hours than any of the 
(, 
other candidates, several of the partner's comments were . . ( ) . based on sexu~l stereotypes, hurting her chances for a partnership position. For instance, one partner suggested that Hopkins "take a course at charm school". Another wrote that she was "too macho" (5) . Still another commented for the second time in two years after a woman has been nominated for a partnership, "I have never met a woman in Price Waterhouse who was capable of functioning beyond the middle-manager level I am getting very concerned about the large number of women on our staff as most of them cannot function at the senior level or above. I seriously question the wisdom of admitting more women ... over many superior men ... " ( 6) The most incriminating evidence however, came from one of Hopkins' supporters. Thomas Beyer, head partner at the Office of Government Services (OGS}, where Hopkins worked, told her that her chances would improve if she were to "walk more femininely, talk more femininely, dress more femininely, wear make-up, have her hair styled, and wear jewelry."(7) These comments are all obviously based on sexual stereotypes(8); Hopkins' collegues figured that she did not meet these guidelines and therefore she would not have made a good partner. Hopkins was negatively considered by those who worked with her as hard driving and aggressive, characteristics which are not negative for a man. Another partner said that she "overcompensated for being a woman". Hopkins aggressiveness would likely have been an asset for a man, but such 
/ 
nonconformity to sexual stereotypes hindered her bid for 
partner. This reasoning is not fair to Ann Hopkins and that 
this reasoning directly effected the promotion procedure is 
unconstitutional. Judge Gesell decided that Price 
Waterhouse did in fact violate Title VII of the Civil Rights 
Act of 1964, because Hopkins prooved that sexual 
discrimination was a "motivating part"(9) of the decision 
making process. Then Gesell had to decide what to do about 
the question of relief. 
Judge Gesell ordered that once a plaintiff has proved 
that the defendant had in fact violated Title VII of the 
Civil Rights Act of 1964, the question of liability has been 
established and the burden of proof swings to the defendant 
to persuade the court that the defendant would have made the 
same promotional decision even had there not existed any 
discrimination. The decision to swing the burden of proof 
to the employer in Title VII decisions is based on the fact 
that the employer has already been found guilty and that the 
employer should be given the chance to defend himself. 
Furthermore, since the employer has much more access to the 
promotional decision making process, the proof should be up 
to the employer. However, a crucially important issue is 
unclear in Gesell's decision. Does this burden of proof 
pertain to the liability or to the relief, and in either 
case, to what degree must the proof be given? In other 
words, does the defendant bear the burden of proof to escape 
liability and become innocent, or to escape bearing the cost 
of damages but remain guilty? Furthermore, should this 
proof be given "with clear and convincing evidence", or 
should it be given by the lesser degree, "by preponderance 
of the evidence"? Gesell settled the relief issue by 
deciding that since Hopkins left the firm in January, 1983, 
she should only recieve backpay from when she was denied the 
./ 
partnership until she left. Hopkins' attornies, Doug Huron 
and James Heller, argued in vain that she was forced to 
leave since her career at Price Waterhouse contained no 
possibility of promotion. The issue of the burden of proof, 
however, still remained unclear, would Price Waterhouse 
attempt to prove that it would have made the same decision 
about Ann Hopkins and avoid liability, or avoid relief? The 
Appeals Court answered that question. 
As the D.C. Superior Court was preparing to resolve the 
relief issue, Price Waterhouse appealed. On October 23, 
1986 the case was argued in the Court of Appeals, where the 
same evidence is present, but instead of having one Judge 
(Gesell), three Circuit Judges hear the case. In this case 
however, two Circuit Judges, 1 Edwards and Williams, were 
present with one District Judge, Green. The three judges 
reviewed the evidence, heard the arguments, and ruled that 
the firm had indeed violated Title VII and that the 
defendant's burden of proof was based on relief and not 
liability; furthermore, the proof had to be "clear and 
convincing". The two to one decision for Hopkins found that 
she had, in fact, been forced to leave because she was told 
she would not recieve a partnership(lO). Therefore, had 
Price Waterhouse not appealed again, Hopkins would have not 
only won her case, but also would have been awarded relief. 
However, the firm's writ of certiorari, request for a 
Supreme Court hearing, was accepted as the date for the 
hearing was set for Halloween, 1988. 
The Supreme Court decision occured on May 1, 1989 in a 
six to three divided court with three opinions. The Court 
affirmed the Appeals Court's decision that Price Waterhouse 
violated Title VII and that the burden of proof to escape 
payment of relief shifts to the employer. However, it 
reversed the decision that the proof must be "clear and 
convincing" to rule that the firm's proof that it would have 
made the same decision to deny the partnership had there not 
existed sexual discrimination must only be "by preponderance 
of the evidence". In sum, Hopkins won on two accounts: she 
prooved that Price Waterhouse was guilty of violating Title 
VII of the Civil Rights Act of 1964, and that the firm had 
to bear the burden of proof to avoid payment of relief, 
while the firm was able to lessen the degree of proof 
necessary(ll). 
Price Waterhouse claims that it won as much as 
Hopkins ( 12) . The accounting firm argues that, since it 
overturned the "clear and convincing" ruling for the relief 
issue, proving that it did have reasons other that sexual 
discriminatory motives will be simple. However, Doug Huron, 
--------1' 




Hopkins' lawyer, said that the distinction between "clear 
and convincing" and "preponderance of evidence" is 
negligable (13). Furthermore, Price Waterhouse's 
underestimation of the Hopkins' victory is unjustified. 
The firm's order of defense was weak. It's first line 
of defense was that Title VII did not apply to partnerships. 
This was undermined by the Hishon vs. King & Spalding 
ruling. It then maintained that no sexual discrimination 
existed, this was disproved by all three courts. The firm's 
next claim was that the burden of proof should not shift to 
the employer when it is found guilty of sexual 
discrimination. Again, all three courts unanimously 
rejected this claim. Its last resort plea for proof "by 
preponderance of evidence" as opposed to "clear and 
convincing evidence" was granted, but even this pitiful 
squabble is insignificant compared to the victories Ann 
Hopkins has gained(14). 
This case furthers the women's movement toward civil 
rights. As is apparent, sexual stereotypes and 
discrimination still do exist. Although Ann Hopkins never 
claimed to be a milestone in the feminist movement, by 
shifting the burden of proof to the employer in Title VII 
cases, her devotion to "personal principles" has opened the 
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